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US Supreme Court Strikes Down Lanham Act for Ban on Immoral or Scandalous Trademark
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fuct

AEE. 2000 FI12, TUYD-TILRYTARMN, WERIDS
T7viavTFTATLDTSURBELTHERALTW =, [HHT=
IXIEE TELULVKRZEFRENDS U CAN'T TRUSTIZXR T
TFUCTID X FEBEEBRLESIELI-CEICBFEYET . KE
HEHFEIZRUSPTO)IE, —fRICIELEHON=-FIRLEFELH
ENLE-STWS-0. BRI EMNTHASIEDERT.
BEEIEBLEL=, TILRYTAKIL, The SlantsEH-HIR%E
RPLIZ, USPTODREICH L TERL. SUNLEDOZEILER
EIEXEZBLZBEFIRICERLTEY. EETHHEENE
Ltz ZEEHATIL. Slants TOBENEZELR . FEE
B - EEAZIC T AR EREIFERICESVTLSAU L,
EETHIELT. HOETREZKRMICKHFLEL .
REHFTHRIZEWT, BERREZ(disparaging mark) & H
. KBXELEECEDVWTRESNZEDTHBE RN,
BHT.COBEAEZEIHFYICLEHEMBETERTELRL
ELT—K, EBBFIETEEN - FENEEICTTHEL
HENDIMEEALEWZION? IEEBEELELE. &
EEIISUNLEDOYUFZBRMEICOVTELER LD HIRERL.,
EHRELEREDREERIMLGEAICESIENDELELT:,
The SlantsEBHIZIRETUNLEDRETIE. BELS. BHED
AR I BACANEIS/)T1. RETIL—T o4t
SHBPEEEENLEREVNTE—FyreLE=EDTHST
EEFERLTWELE, TILRYTAEHIZERDI T NLEK2E
(a)DFREIL. BELAERICEHESI IS W THERASINT=RIC,
BEDARICEODTRREALBEINENEMNTIEAL BEE
DEEHCETICE T, FEREMITFENTLED LA
SNABEEICONT, BHEZEILTHIELELIZBDTL
CDHRIZE>T, BEBESREFELEMEEEIRELHERT
B EBSHERY, BLDTFVFFEEZFIZEST, BSD
BRERETERTCEEIMENBELEOTISEDEVZFET,

W T550-0002 AR A X ;T FE1-9-11

BRRAEL : = / MASAKI MIKAMI (Mr.) — Attorney at IP Law

Three years ago, the US Supreme Court struck down a Lanham
Act provision banning federal registration of Trademarks that
could “disparage... or bring... into contempt or disrepute” any
“persons, living or dead.” This decision marked a new age in
trademark law, as the Court held that the band The Slants could
register their band name as a trademark, even though the name
had a racially-insensitive connotation. The Court’s reasoning
was mostly based on the idea that the government should not
have an opinion on what is and isn’t disparaging, and therefore
any registration bar that is viewpoint-based violated the First
Amendment.

On Monday, June 24, the US Supreme Court struck down yet
another restrictive provision of the Lanham Act which
prevented the registration of “immoral” or “scandalous” marks.
[lancu v. Brunetti, No. 18-302, 2019 U.S. LEXIS 4201, 18]

The case involved Erik Brunetti who, in 2011, sought to register
the trademark “FUCT,” standing for “FRIENDS U CAN’T TRUST,”
a brand name which he had been using to sell fashion items
since the 90s. The U.S. Patent and Trademark Office rejected his
registration on the grounds that it was “scandalous,” as the
term was phonetically similar to the past tense of a common
offensive word. Brunetti, bolstered by the Slants ruling,
appealed the USPTO’s decision, claiming that the ban was
unconstitutional as it violated the First Amendment. The
Supreme Court ultimately agreed with him, stating that, similar
to the disparaging bar in Slants, the immoral and scandalous bar
was viewpoint based, and therefore unconstitutional.

The Court further explained that the label of “disparaging mark”
was decided based on popular culture and customs. This
method of examination, the Court continued, was too
subjective to be upheld: “How, then, can the Government claim
that the immoral and scandalous bar is viewpoint-neutral?” The
Court ultimately struck down this provision of the Act, leaving
mostly viewpoint-neutral bars for trademark registration.

The provision in the Slants case required that the mark be
negatively targeted towards specific people, particularly
vulnerable populations, such as individuals, racial minorities
and religious groups. The provision in the Brunetti case called
for a bar for marks that were deemed immoral and/or
scandalous based on national values and customs, whether or
not the mark would actually be deemed offensive to specific
people when used in commerce.

This decision reinforced the Supreme Court’s broad
interpretation of the First Amendment and will allow for many
brand owners to finally obtain protection for their trademarks.
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